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Peace and Freedom Under Law 
Thoughts from some recent books about the American way of life and America’s responsibility. 


“Future generations will look back with amazement if 
war is averted.” This grim statement is found among the 
opening paragraphs of John Foster Dulles’ book, War or 
Peace, just off the press. The prospective enemy is, of 
course, the Soviet Union. Yet there is “no enmity in the 
hearts of the Russian people at large” and it is still pos- 
sible to thwart the purposes of the Communist party by 
creating the conditions of their failure. 

If peace is thought of as isolation or as mere preserva- 
tion of present status, then to seek it will mean war. Like- 
wise, those who think of peace as a condition in which the 
world “will conform to our ideals and our wishes,” or who 
want to assure American supremacy by what they call a 
“preventive war” are pursuing illusions. For “peace is 
a condition of community, of diversity, and of change.” 

Taking stock of the present situation, Mr. Dulles says: 
“If any one of us were sitting in the Kremlin as a member 
of the Politburo checking over the score of the last five 
years he would conclude that methods have worked very 
well indeed, and he would see no reason to abandon or to 
alter them materially.” The key to this situation is found 
in the Communist invention of a “twilight zone” which is 
neither peace nor war. The shooting war for which we 
are preparing at the cost of billions may never eventuate, 
but in the meantime “we are being encircled and our 
strength is being undermined by the ‘cold war’ that is here, 
and which would finally defeat us.” 

Bipartisanship in foreign policy calls for adjustments 
on both sides. The normal role of an opposition party is 
to oppose, but “these are not normal times.” Our foreign 
policy is not just our own; it sets the pattern for other 
nations. “It is impressed with a trust for the benefit of 
mankind.’ On the other hand, an invitation to the minor- 
ity party to participate in making foreign policy is “a sham 
unless it is made to loyal members of their party, trusted 
by party leadership.” Moreover, the “opposition partici- 
pants must have opportunity to get in at the early shaping 
of foreign policies and must not be left out until the end, 
when matters have gone so far that there is little oppor- 
tunity to do other than acquiesce.” When the conditions 
of true bipartisanship are fulfilled opposition members 
“should not seek to make political capital” by attacking it. 
Those who for partisan reasons refuse “at this critical 
time” to accept “a bona fide offer” to share responsibility 
in foreign policy “ought to be repudiated at the polls.” 


1New York, Macmillan Company, 1950. $2.50. 


The United Nations suffers from a growing weakness 
—its “lack of universality.’ Too many nations are not 
members. We “ought to be willing that all the nations 
should be members without attemptng to appraise closely 
those which are ‘good’ and those which are ‘bad.’ . . . If 
the Communist government of China in fact proves its 
ability to govern China without serious domestic resist- 
ance, then it, too, should be admitted to the United Na- 
tions.” Here Mr. Dulles affirms by implication the realis- 
tic doctrine of diplomatic recognition which has during the 
greater part of our history been followed in American 
foreign policy. More than 30 per cent of the world’s popu- 
lation is Communist-governed. Although we don’t like 
that, “if we want to have a world organization, then it 
should be representative of the world as it is.” Confer- 
ences between leaders of a few great powers promise 
little, but a great world conference “called primarily to 
modernize the United Nations in the light of its five years’ 
experience” would hold much promise. 

Mr. Dulles points out that the Marshall Plan countries 
have more than 200 million people and “a high level of 
education and culture.” These countries and their African 
colonial possessions have greater natural wealth than 
either the United States or the Soviet Union. The trouble 
is that the “assets possessed collectively must be discounted 
because they are not possessed unitedly.” The philosophy 
of the Marshall Plan is thus interpreted: “What we do, 
we do as a matter of enlightened self-interest ; but it is a 
self-interest that coincides with the welfare and well-being 
of the peoples concerned as defined by their own leading 
statesmen.” 


Germany, at least as much of it as is free, should be- 
come “an integral part of the West.” There must be no 
German national army, but Germans might serve in a 
European army. However, Germany must be economic- 
ally rehabilitated, and if the West does not make this pos- 
sible the Germans “wil! turn to Soviet Communism, which 
seems to offer it to them.” 

An Association for Asia and the Pacific is proposed, 
which “would best start as a consultative council of those 
who have a common concern for national independence 
and human freedom and want to do something about it.” 
We have an opportunity to make Japan “an exhibit in 
Asia of what a free society can develop in spiritual and 
intellectual richness and material well-being.” 


The real test of Communism is not its ability to wreck 
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existing governments but its capacity for building some- 
thing in their place. This is where it is weak: “over- 
extended, over-rigid and ill-founded.” The sound oppos- 
ing strategy is to “activate” these “latent” defects. This 
does not mean armed revolt, which might “precipitate 
massacre.” Rather, through the Voice of America—now 
becoming influential in the Russian sphere—and kindred 
means, the West may make decisive “the growing internal 
difficulties of Soviet Communism and its inability to con- 
solidate its present and prospective areas of conquest.” 


Mr. Dulles writes with a political realism born of ex- 
perience. He laments the misuse of the veto in the Se- 
curity Council, but in that type of body, which is “a law 
unto itself,” great powers are not ready to forgo the right 
of veto. He points out that the United States insisted that 
the Japanese mandated islands be put in the “strategic” 
category so that this government might use a veto if se- 
curity considerations so dictated. As for the various pro- 
posals for “collective security with ‘teeth’ in it,” or “world 
government,” he has never seen one that “could not be car- 
ried out either by the United Nations or under the United 
Nations Charter.” He recalls the zeal for “outlawry of 
war,” and remarks that “the Kellogg-Briand Pact did not 
stop World War II by a single day.” What he calls for 
is a positive and resolute moral strategy. 

But America is not ready to play her part. “Something 
has gone wrong with our nation, or we should not be in 
our present plight and mood, It is not like us to be on 
the defensive and to be fearful. That is new in our history. 
... What we lack is a righteous and dynamic faith, With- 
out it, all else avails us little. The lack cannot be compen- 
sated for by politicians, however able; or by diplomats, 
however astute; or by scientists, however inventive ; or by 
bombs, however powerful. .. . 


“Our greatest need is to regain confidence in our spiri- 
tual heritage. .. . There is no use having more and louder 
Voices of America unless we have something to say that 
is more persuasive than anything yet said.” 


Law in America 


Turning to the problem of order within our own coun- 
try we find an important book, Men and Measures in the 
Law, by Arthur T. Vanderbilt, Chief Justice of the Su- 
preme Court of New Jersey.? It contains the Cook Foun- 
dation Lectures at the University of Michigan, for 1948. 
They concern the anatomy, so to speak, and the adminis- 
tration of justice in America, seen in the context of a revo- 
lutionary age. This small volume, though full of legal 
learning, is thoroughly readable and is challenging to the 
lay mind. The author was formerly dean of the law 
school of New York University. 

Freedom, the author reminds us, is a relatively novel 
concept, having existed as we know it for “less than two 
hundred years out of the five thousand years of recorded 
history and in but a relatively small part of the inhabited 
globe.”” Though we have taken it for granted it is “not 
the universal way of life.” Yet the problem of freedom is 
old. Justice Vanderbilt poses it in words spoken by Hera- 
clitus of Ephesus, 2500 years ago: “The major problem 
of human society is to combine that degree of liberty with- 
out which law is tyranny with that degree of law without 
which liberty becomes license.” And for all the progress 
with which we credit ourselves, this problem confronts us 
today “in as aggravated a form as has ever perplexed 
mankind.” 


2New York, Alfred A. Knopf, 1949. $3.00. 


The author finds a grievous national fault in our “al. 
most supercilious contempt for legislation.” He refers to 
it repeatedly, One gathers that this is all of a piece with 
the low esteem in which politics is held in America. The 
sheer mass of our statutory law makes a working knowl 
edge of it very difficult to acquire, and professional tools 
for its use are inadequate. The plight of the layman is il- 
lustrated by a case—an extreme one, no doubt—where 
“a majority of the United States Supreme Court held that 
a farmer who had taken out hail insurance on his crop 
was bound to take notice of the terms of the policy is. 
sued to him by a federal agency, through the publication 
of such terms given in the Federal Register; his failure to 
be a constant reader of this ‘voluminous and dull publica- 
tion,’ to quote from the dissent of Mr. Justice Jackson, 
resulted in his failure to recover on the policy the govern- 
ment had sold him.” Also, the American lawyers’ aversion 
to criminal cases results in lack of general knowledge 
in this field, even though “our fundamental constitutional 
liberties have in large part been evolved in criminal pro- 
ceedings.” 


The author makes much of the relation of law to the 
social sciences, noting that the late Justice Brandeis was 
a pioneer in this field. (The latter once remarked to the 
editor of this SERvicE that judicial decisions suffered from 
the inability of judges to do the research needed as a 
basis for sound judgment.) The late Justice Holmes is 
quoted in this connection: “If your subject is law, the 
roads are plain to anthropology, the science of man, to 
political economy, the theory of legislation, ethics, and 
thus by several paths to your final view of life.” 

Many clients have impeded public service on the part 
of members of the bar by discouraging them from becom- 
ing involved in politics. These clients tend to favor “law 
firms made up of members of both political parties so 
that the partnership may have a foot in each camp.” Also, 
public and comparative law have suffered from the pre- 
occupation of law schools with “subjects germane to our 
business civilization.” 

The objectives of judicial reform, in terms of the proper 
claims of a litigant, are: “(1) a prompt and efficient 
trial of his case, (2) at reasonable cost, (3) in which he 
is represented by a competent attorney, (4) before an 
impartial and experienced judge in the trial court, (5) 
with a jury that is a representative cross-section of the 
honest and intelligent citizenry, and (6) with a right to 
review the trial court’s determination before an impar- 
tial and experienced appellate tribunal, which will decide 
his appeal promptly and efficiently.” The lay reader is a 
bit startled to read these words of Justice Vanderbilt: 
‘a judge should, first of all, not be late in attendance at 
court, and, secondly, he should not be inattentive, ill- 
tempered, or arrogant. These seem like simple matters 
and yet they are the cause of nine tenths of the com- 
plaints against the courts.” 

Jury service comes in for pointed comment. “It will 
do little good for a litigant to have his case tried by 
competent counsel before an impartial and experienced 
judge if the verdict is to be rendered by a jury that is 
either unintelligent or corrupt.” Political manipulation 
of panels is partly to blame, but exemption from jury 
duty plays a part. The list of those exempted in one or 
more States includes. “accountants, actuaries, chiropodists, 
funeral directors, professional gamblers, linotype opera- 
tors, millers, pharmacists, osteopaths, veterinarians, doc- 
tors, lawyers, commercial travelers, express agents, minis- 
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ters, teachers, and newspaper employes”—and many 
others. 

The author’s main emphasis is on procedural matters 
because it is there that the most grievous defects are 
found. “What our fellow citizens see and hear in our 
police courts, in our traffic courts, and in proceedings be- 
fore our justices of the peace quite naturally determines 
their idea of American justice.” In a day when there is 
a “clandestine undermining” of our institutions our great- 
est need is “a meeting-place where practising lawyers, 
judges, law teachers, government officials, social scientists, 
and all other interested citizens may gather to contribute 
their individual experience and expertness to the solution 
of the great problems of the law.” 


“Liberty Against Government’ 


This is the title of a book by Edward S. Corwin, pro- 
fessor emeritus of jurisprudence at Princeton University.* 
It contains an introduction by Chief Justice Vanderbilt. 
In Chapter I Professor Corwin disentangles “liberty” un- 
der law from more general uses of the word, in order to 
make legal liberty, the relation of government to liberty, 
his main theme. In Chapter II he devotes 48 pages to 
“Roman and English Origins,” showing how our Consti- 
tution, insofar as it purported to be a safeguard of human 
rights and liberties, derived “its legality and its suprem- 
acy alike originally from belief in a law superior to the 
will of any possible human governors or law-makers.”” In 
Chapter III, “Liberty into Property, before the Civil 
War,” he narrates how vested rights in regard to prop- 
erty “were brought within the constitutional fold,” though 
confronted by an expanding concept of the police power. 

In Chapter IV, “Liberty under the Fourteenth Amend- 
ment,” the story is told of the use of the “due process” 
clauses of the Fifth and Fourteenth Amendments by the 
courts to set stricter limits to the regulatory power of 
State legislatures and of Congress. The range of legisla- 
tion brought to the federal courts for review was largely 
extended, and the “police power” of government was more 
narrowly interpreted. The American Bar Association, 
founded in 1878, “soon became a sort of juristic sewing 
circle for mutual education in the gospel of Jaissez faire.” 
Especially, it was asserted, “the trend of democracy is 
always away from regulation in the economic field,” and 
“the police power was intended merely to implement the 
common law of nuisance.” This view seemed to be domi- 
nant in the courts, with occasional exceptions, until the 
“Great Depression, the most disruptive period in the his- 
tory of American constitutional interpretation. 

“The change which the views of a dominant section of 
the American people underwent during this period re- 
garding the function of government in the economic field 
was nothing short of revolutionary. Government helps 
those who help themselves was, roughly, the doctrine of 
laissez faire; it is peculiarly the duty of government to 
help those who are unable to help themselves was, rough- 
ly, the gospel of the New Deal. . . . The capitulation of 
the Court to the New Deal was .. . signalized” in several 
5 to 4 decisions of the Supreme Court in March and April 
1937. “Liberty is recognized as something that may be 
infringed by other forces as well as by government ; in- 
deed, something that may require the positive interven- 
tion of government against these other forces.” 

In his concluding chapter, “Résumé and Critique,” the 
author notes that “in the Ciceronian-Lockian conception 
of natural law,” as in the Declaration of Independence, 


8 Baton Rouge, Louisiana State University Press, 1948. $3.00. 
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“liberty and equality are not hostile but friendly concep- 
tions,” while “in the legalistic tradition” they are “apt to 
appear as opposed values.” Now that the demands upon the 
legislative power, national and state, in behalf of the 
“common man” are multiplying, “it is easy to imagine 
... that the notion of Liberty against Government and its 
implement, judicial review, would be gradually but inex- 
orably crowded to the wall. . . . The great question is, 
can the ‘common man,’ unaided by the uncommon man, 
keep civilization going—will he wish to make the effort? 
This question, fortunately, does not exhaust the possibili- 
ties. For it is possible that the uncommon man will seek 
to achieve self-realization less in terms of self-advance- 
ment and self-exploitation, more and more in terms of co- 
operative endeavor and community advantage.” 


John L. Lewis—"A Man of Strife” 


During the more than thirty years of John L. Lewis’ 
leadership of the United Mine Workers, his name has 
never long been absent from the newspaper headlines, 
and his activities have probably been discussed again and 
again in every community in the nation. Yet, while he 
was becoming one of the most powerful men in America, 
whose activities were affecting in one way or another the 
lives of all of us, most of us have had little authentic 
information about his motives and methods. An intimate 
and yet unauthorized biography, by a sociologist who has 
been a close but not uncritical friend of Lewis, now gives 
a fascinating story of a dramatic career and some interest- 
ing episodes in recent American history.* 

The titles of the fourteen chapters indicate the scope 
of the biography: (1) Of Men and Coal; (2) John 
Llewellyn Lewis, 1880-1919; (3) The Bloody Twenties ; 
(4) The Beginning of the Big Parade, 1930-1936; (“Or- 
ganize the Unorganized”) ; (5) 1937, The Year of At- 
tack; (6) They Sit to Conquer; (7) The Rout; (8) The 
Lewis-Roosevelt Break; (9) Post Mortem; (10) The 
Lewis-Murray Break; (11) The Break with the CIO; 
(12) Lewis vs. the People; (13) Imbroglio (1944-1949) ; 
(14) Something of a Man. 

The author’s introductory chapter describing the con- 
ditions of coal mining and the bitterness of the miners 
strikes a keynote that is bound to lead the reader on. 
And in like manner each chapter is a dramatic unit which 
whets the appetite for the next. Chapters 6 and 7, on 
the organizing strikes of 1937 in the automobile indus- 
try, offer examples of generally unknown information 
that the author has been able to reveal, though many read- 
ers will suspect that the use of other sources, if available, 
might have modified or appropriately supplemented the 
story. 

Mr. Alinsky does not claim objectivity. He gives a 
vast amount of inside interpretation, but obviously ex- 
presses his likes and dislikes. For example, Philip Murray 
appears “overpowered with awe,” “pale and shaking,” 
“rambling incoherently,” “whining,” or “weeping” rather 
too often; and the pettiness or insignificance of other la- 
bor leaders who broke with Lewis seems somewhat over- 
done. Nor are any of the characters, presidents, gover- 
nors, employers, or labor leaders, credited with any sense 
of public responsibility in their relation with Lewis. 

“His passing,” he concludes, “will mean the end of an 
era. It will be greeted with curses and the feelings of 
deliverance from a life-long plague. People will no longer 
be concerned about coal strikes occurring every spring. 


4 John L. Lewis, by Saul Alinsky. New York, G, P. Putnam’s 
Sons, 1949. $4.00. 
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No longer will the President of the United States be de- 
fied, insulted, and publicly humiliated . . . Congress be 
treated as a lackey and challenged to a match of power. 
. .. America will sigh with relief, and yet America will 
sorely miss him. . .. We shall realize that his defiance of 
every power was a note of reassurance for the security 
of the democratic idea, that his dissonance was part of 
our national music. ... But until that time .. . Lewis will 
continue as the incredible earthquake beneath our econ- 
omy. The years of thunder in the earth will roar on as 
Lewis lives on, for he is, as he has bellowed at his miners, 
‘something of a man.’” 


Toward Mutual Understanding 


Social attitudes and skills develop slowly, and in social 
situations. If we aim in our society at group thinking and 
group action based on democratic processes rather than 
on the fiat of an arbitrary ruler or the purchased propa- 
ganda of some self-seeking group, we need to study the 
techniques of democratic processes for more effective use. 
This is being done in industry, where it is recognized that 
the cooperation essential to efficiency can be secured only 
through mutual understanding and confidence between 
management and labor. The conference method is one of 
the techniques used for this purpose. And efficient use of 
it, in industry or elsewhere, is not automatically or casually 
achieved. 


To the many studies and reports in this field we have 
now an important addition, dealing particularly with con- 
ference methods.® It is called “a practical manual of basic 
theory of group thinking and tested applications to indus- 
trial situations.” Its author is professor of sociology at 
Cleveland College of Western Reserve University. It ‘em- 
bodies not only the deposit of more than twenty-five years 
of experience with all types of discussion groups and con- 
ferences” but also ideas based on the cumulative contri- 
butions of many students of group thinking. A distinctive 
value is that within the compass of about 100 pages are 
given information and instruction basically important to 
conference leaders—whether of industrial or other groups 
—and desirable also for all who would be helpful partici- 
pants. ; 


The ten chapters cover the use of the conference method 
in policy making and management, in industrial education, 
in communication, in the adjustment of conflicts ; the con- 
duct of panel discussions; and, throughout the treatment, 
abundant suggestions for such planning and conduct of 
conferences as will provide widespread participation, 
maximum response, and relaxation of tensions—often 
also will reveal or develop important areas of agreement. 


Public Utility Labor Relations 


One of the best balanced discussions of industrial rela- 
tions, especially in the public utilities field is found in a 
section of the report of an intensive study of Labor Rela- 
tions in the New York Rapid Transit Systems, which has 
recently been published.® This study was made under the 
supervision of the Faculty of Political Science of Colum- 
bia and under the direction of Professor Leo Wolman. 


The report, a volume of over 600 pages, was prepared by 
James J. McGinley, S.J. 


5Conference Methods in Industry, by Henry M. Busch. New 
York, Harper and Brothers, 1949, $1.50. 


6 New York, King’s Crown Press (A Division of Columbia Uni- 
versity Press), 1949. $6.50. 


Chapter X, whose sixty-odd pages should interest every 
student of labor problems, describes the progressive modj- 
fication in industrial relations during different phases of 
control, with keen insight and also literary skill. These 
phases were private company control, dual control, and 
complete municipal ownership and control. 

“The continued failure of management, private and 
public, to develop techniques adequate to fulfill the legiti- 
mate aspirations of its workers” resulted in “an unsettled 
tug of war, without permanent norms and without net 
progress.” But, the report states, “organization did a long- 
needed job in New York’s transit as a public utility, for 
the good of the worker and indirectly for the good of the 
public,” since “unionization is a legitimate response to a 
basic need which a human being can experience and may 
fulfill in the course of earning a living” and “his freedom 
to employ such a technique is a moral power (right) 
which must be respected by others.” 

The report discusses at some length the moral principles 
involved in unionization, in collective bargaining, in the 
union shop, and in strikes. Three summary principles are 
said “to govern the intrinsic morality of strikes: (1) A 
work cessation by individual workers is legitimate, pro- 
vided that it does not violate another party’s right already 
founded in strict justice and by contract with the individ- 
ual workers in question, and provided, further, that these 
workers are not obliged by charity or by some other vir- 
tue to continue their work. (2) Such a work cessation car- 
ried out as a group policy . . . according to a previous 
agreement is also legitimate. . . . The difference is found 
only in the net effect of their concerted effort, not in the 
essential relationships at stake. (3) Such a work cessation 
.. . for a particular purpose is also legitimate provided 
the purpose itself be just and otherwise justly sought.” 

The extrinsic morality of any strike, it is added, “is gov- 
erned by principles surrounding both the aim and the 
means employed. . . . Concrete elements surrounding the 
particular strike’s aim are the cause to be achieved, the 
cost of achieving it, and the hope of success.” As to the 
means: “A good end never justifies the use of evil means. 
Hence fraud, violence, lying, and physical force are ruled 
out, even in an otherwise legitimate strike.” 


In public utility strikes ‘there must be greater stress on 
... the absence of other means to bring about a legitimately 
desired result, and on the proportion between the price 
paid by the public and the good sought by the worker. 
But utility strikes are not unmitigated injustices simply 
because they occur in industries affected with the common 
interest.” 


When the circumstance of governmental employment 
is added, however, “issues become more complicated. . . . 
The natural right to strike still exists, the conditions neces- 
sary to its just fulfillment are still possible, but it is doubt- 
ful whether such a strike would be a uniquely effective 
means in practice. It is the burden of responsible public 
policy to keep it from becoming such, and constantly to 
remove the conditions which could justify it.” 


A detailed definition of collective bargaining quoted 
from TVA sources and “proposed as adaptable to the gen- 
eral scene of public employe relationships” is discussed, 
but “it must be admitted that the usual ‘give and take’ 
of private bargaining is not present. Government workers 
are not as free to withhold work.” Nevertheless “the ad- 
vantages of collective bargaining even in public employ- 
ment are obvious,” even though employes forgo the strike 


right. 
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